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In politicizing mass murders, gun control advo-
cates, such as President Obama, insist that more 
laws against firearms can enhance public safety. 
Over and over again, there are calls for common 
sense gun controls, such as a system of universal 

background checks, a ban on high-capacity magazines, and 
a ban on assault weapons. And yet such proposals are not 
likely to stop a deranged person bent on murder.

Although universal background checks may sound ap-
pealing, the private sale of guns between strangers is a small 
percentage of overall gun sales. Worse, the background 
check bills are written so broadly that they would turn most 
gun owners into criminals for innocent acts—such as letting 
one’s sister borrow a gun for an afternoon of target shooting.

Magazine bans are acts of futility because the extant 
supply is enormous. Today, magazines of up to 20 rounds 
for handguns, and 30 rounds for rifles, are factory stan-
dard, not high-capacity, for many of the most commonly 
owned firearms. These magazines are popular with 
law-abiding Americans for the same reason they are so 
popular with law enforcement: because they are often the 
best choice for lawful defense of one’s self and others.

Gun-control advocates have been pushing for a ban 

on assault weapons for more than 25 years. This proposal 
is essentially a political gimmick that confuses people. 
That is because the term is an arbitrarily defined epithet. 
A federal ban was in place between 1994 and 2004, but 
Congress declined to renew it after studies showed it had 
no crime-reducing impact.

President Obama points to the mass confiscation of 
firearms in Great Britain and Australia as models for the 
United States. Such confiscation would be impossible, as 
a practical matter, in the United States, and if it were at-
tempted, the consequences would be catastrophic.

Policymakers can take steps to make treatment avail-
able for persons with serious mental illness, and, when 
necessary, to incapacitate such persons if they are proven 
to be at grave risk of perpetrating violent crime. Better 
care, treatment, and stronger laws for civil commitment 
(consistent with constitutional safeguards) could prevent 
some horrific crimes.

Finally, before adding new gun regulations to the legal 
code, policymakers should remember that several mass 
murders in the U.S. were prevented because citizens used 
firearms against the culprit before the police arrived on 
the scene.
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“After the 
Charleston  
shooting, 
some gun-
control 
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demanded 
that Congress 
vote on a bill 
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INTRODUCTION
Following news reports of the horrific mur-

ders on June 17, 2015, at the Emanuel African 
Methodist Episcopal Church in South Caro-
lina, President Obama said Congress was partly 
to blame because it had not approved his gun-
control proposals. “Once again,” Obama said, 
“innocent people were killed in part because 
someone who wanted to inflict harm had no 
trouble getting their hands on a gun.”1 Obama 
added, “It is in our power to do something 
about it. I say that recognizing the politics in 
this town foreclose a lot of avenues right now. 
But it would be wrong for us not to acknowl-
edge [the politics]. At some point it’s going to 
be important for the American people to come 
to grips with it.”2

It is unfortunate that Obama chose to dis-
parage those who disagree with him for their 
supposed fixation on grubby “politics” and in-
difference to murder victims. Whether Obama 
realizes it or not, there are good reasons to be 
skeptical of gun-control policies. This paper 
will scrutinize the three most common gun-
control ideas that have been put forward in re-
cent years: universal background checks, a ban 
on high-capacity magazines, and a ban on as-
sault weapons. These proposals are misguided 
and will not prevent the crimes that typically 
prompt officials to make pleas for more gun 
control. Policymakers can take some steps to 
incapacitate certain mentally ill persons who 
are potentially violent. Yet, it would be wrong 
not to acknowledge that gun laws often cannot 
stop a person bent on murder. Policymakers 
should not pretend otherwise. 

UNIVERSAL BACKGROUND 
CHECKS 

Under current law, persons who are in the 
business of selling firearms must perform a 
criminal background check prior to any sale. 
After the Charleston shooting, some gun-con-
trol advocates want to expand the background 
check system further—so that it would cover 
occasional private sales as well. In July 2015, 
community leaders from Charleston appeared 

at a press conference on Capitol Hill with Dan 
Gross, president of the Brady Campaign to 
Prevent Gun Violence. They demanded that 
Congress vote on a bill to expand background 
checks.3 And in a speech to the U.S. Confer-
ence of Mayors, presidential aspirant Hillary 
Clinton said it made no sense that Congress 
had failed to pass common-sense gun control, 
such as universal background checks.4 

Dylann Roof, the racist who attacked the 
churchgoers in Charleston, had previously 
been arrested, and he had admitted to law en-
forcement officers that he was a user of meth-
amphetamine. That was sufficient, under the 
federal Gun Control Act of 1968, to prohibit 
him from owning guns, because the statute 
bans gun ownership by illegal drug users. 
However, as the FBI later admitted, the bu-
reau failed to properly enter into its database 
the prohibiting information that had been 
provided by local law enforcement.5 This in-
cident points to a key limitation to the back-
ground-check concept: bureaucratic errors. In 
2013, the FBI conducted more than 21 million 
background checks for firearm purchases.6 
Given the massive scale of the system, there 
are always going to be errors as those records 
get misplaced or neglected.

Three other shootings in 2015 that gar-
nered media attention show the limitations of 
background checks. Muhammad Youssef Ab-
dulazeez attacked two military installations in 
Chattanooga, Tennessee on July 16. Like the 
Boston marathon bombers, Abdulazeez was a 
radicalized jihadi. He apparently radicalized 
after visiting his Palestinian relatives in Jordan. 
Abdulazeez was a U.S. citizen and purchased 
firearms lawfully after passing background 
checks. Professor James Alan Fox of North-
eastern University, who studies mass shootings, 
explains that “mass killers are determined, de-
liberate and dead-set on murder. They plan me-
thodically to execute their victims, finding the 
means no matter what laws or other impedi-
ments the state attempts to place in their way. 
To them, the will to kill cannot be denied.”7

On July 23, John Russell Houser murdered 
several people in a movie theater in Lafayette, 
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“A  
background-
check system 
cannot stop 
people that 
have no  
disqualifying 
record.”

Louisiana. Houser was severely mentally ill; in 
2008, a Georgia judge issued an order to ap-
prehend him so that he could be held for five 
days for a mental health evaluation. The men-
tal hospital records have not been released, 
but the hospital apparently did not petition 
for a longer involuntary commitment.8 Had 
Houser been involuntarily committed, he 
would have become a prohibited person under 
the 1968 Gun Control Act.9 But he was not, 
and so he passed a background check and pur-
chased a handgun from a gun store in February 
2014.10 Houser shot 11 people, killing two, and 
then committed suicide when police arrived.11 
A background-check system cannot stop peo-
ple like Houser, who are dangerous, yet have 
fallen through the cracks in the system and 
have no disqualifying record. 

Christopher Harper-Mercer, who mur-
dered nine people at Umpqua Community 
College in Roseburg, Oregon, on October 1, 
2015, was not affected by one of the most se-
vere background check statutes in the United 
States. The Oregon background-check law 
applies to almost all private firearm sales, not 
just commercial sales.12 Despite this universal 
background check regime, all of the firearms 
recovered from the killer were legally pur-
chased, either by him or his mother.13 Harper-
Mercer appears to have been seriously men-
tally ill, but neither he nor his mother were in 
any way impeded by background check laws.

Gun-control advocates often claim that 
40 percent of annual firearms sales take place 
today without background checks. The Wash-
ington Post “fact-checker” has debunked that 
claim, giving it “Three Pinocchios.”14 The Post 
noted that the survey data used for the study 
on which the 40 percent claim is based are 
more than two decades old, which means they 
were collected prior to the National Instant 
Criminal Background Check System becom-
ing operational in 1998. The survey only polled 
251 people, and, upon asking whether their gun 
transfer involved a federally licensed dealer—
that is, a federal firearms licensee (FFL)—gave 
respondents the choice of saying “probably” or 
“probably not” in addition to “yes” and “no.”

From that survey, the report concluded 
that 35.7 percent of acquisitions did not in-
volve a background check. But “acquisitions” 
is a much broader category than “purchases,” 
which is the term used by advocates for gun 
control. Gifts and inheritances between fami-
ly members or among close friends are acquisi-
tions, but not purchases. When the Post asked 
researchers to correct for that distinction, 
the percentage of firearms purchased without 
a background check fell to between 14 and 22 
percent. The Post subsequently conducted its 
own survey of Maryland residents, and found 
that 21 percent of respondents reported not 
having gone through a background check to 
purchase a firearm in the previous decade.

Even that 21 percent, which entails transac-
tions between private, noncommercial sellers, 
is regulated by the federal law against giving 
a firearm to someone the transferor knows, 
or reasonably should know, is among the nine 
categories of prohibited persons under fed-
eral law (e.g., mentally impaired; convicted 
felons).15 The assertion that nearly half of the 
gun sales in America are unregulated is simply 
false. Federal law governs as many gun sales 
and transfers as is practically enforceable al-
ready. 

As a 2013 National Institute of Justice 
memo from Greg Ridgeway, acting director 
of the National Institute of Justice, acknowl-
edged, a system requiring background checks 
for gun sales by non-FFLs is utterly unenforce-
able without a system of universal gun regis-
tration.16 For FFLs, enforcement of record-
keeping is routine. They are required to keep 
records of every gun which enters or leaves 
their inventory.17 As regulated businesses, the 
vast majority of them will comply with whatev-
er procedures are required for gun sales. Even 
the small minority of FFLs who might wish to 
evade the law have little practical opportunity 
to do so. Federal firearms licensees are subject 
to annual warrantless inspections for records 
review and to unlimited warrantless inspec-
tions in conjunction with a bona fide criminal 
investigation or when tracing a gun involved in 
a criminal investigation.18 The wholesalers and 
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manufacturers who supply the FFLs with guns 
must keep similar records, so a FFL who tried 
to keep a gun off the books would know that 
the very same gun would be in the wholesaler’s 
records, with precise information about when 
the gun was shipped to the retailer.19

In contrast, if a rancher sells his own gun to 
a neighbor, there is no practical way to force the 
rancher and the neighbor to drive an hour into 
town, and then attempt to find a FFL who will 
run a background check for them, even though 
they are not customers of the FFL. Once the 
rancher has sold the gun to the neighbor, there 
is no practical way to prove that the neighbor 
acquired the gun after the date when the pri-
vate sales background check came into effect. 
As the National Institute of Justice recog-
nized, the only way to enforce the background-
check law would be to require the retroactive 
registration of all currently owned firearms in 
the United States. Such a policy did not work 
in Canada, and anyone who thinks that Ameri-
cans would be more willing to register their 
guns than Canadians is badly mistaken.20

In Printz v. United States (1997), Justice Clar-
ence Thomas suggested that a mandatory 
federal check on “purely intrastate sale or pos-
session of firearms” might violate the Second 
Amendment.21 That view is supported by the 
Supreme Court’s 2008 ruling in District of Co-
lumbia v. Heller. In Heller, the Court provided 
a list of “long-standing laws” that were “pre-
sumptively lawful” gun controls.22 The inclu-
sion of each item on the list, as an exception to 
the right to keep and bear arms, provides guid-
ance about the scope of the right itself.

For example, the Court affirmed “prohibi-
tions on the possession of firearms by felons 
and the mentally ill.” Felons and the mentally 
ill are exceptions to the general rule that indi-
vidual Americans have a right to possess arms. 
The exception only makes sense if the general 
rule stands. After all, if no one has a right to 
possess arms, then there is no need for a spe-
cial rule that felons and the mentally ill may be 
barred from possessing arms.

The second exception to the right to keep 
and bear arms concerns “laws forbidding the 

carrying of firearms in sensitive places such as 
schools and government buildings.” This ex-
ception proves another rule: Americans have a 
general right to carry firearms. If the Second 
Amendment only applied to the keeping of 
arms at home, and not to the bearing of arms 
in public places, then there would be no need 
to specify an exception for carrying arms in 
“sensitive places.”

The third Heller exception concerns “laws 
imposing conditions and qualifications on the 
commercial sale of arms.” Again, the excep-
tion proves the rule. The Second Amendment 
allows “conditions and qualifications” on the 
commercial sale of arms. The Second Amend-
ment does not presumptively allow Congress 
to impose “conditions and qualifications” on 
noncommercial transactions. At least Heller 
seems to suggest so.

Federal law has long defined what con-
stitutes commercial sale of arms. A person is 
required to obtain a federal firearms license 
(and become subject to many conditions and 
qualifications when selling arms) if the person 
is engaged in the business of selling firearms. 
That means:

a person who devotes time, attention, 
and labor to dealing in firearms as a 
regular course of trade or business with 
the principal objective of livelihood and 
profit through the repetitive purchase 
and resale of firearms, but such term 
shall not include a person who makes 
occasional sales, exchanges, or purchas-
es of firearms for the enhancement of 
a personal collection or for a hobby, or 
who sells all or part of his personal col-
lection of firearms.23 

A person who is “engaged in the business, but 
who does not have an FFL, is guilty of a felony 
every time he sells a firearm.24 Currently, the 
federal National Instant Criminal Background 
Check System law generally matches the con-
stitutional standard set forth in Heller. It ap-
plies to all sales by persons who are engaged 
in the business (FFLs) and does not apply to 
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transfers by persons who are not engaged in 
the business.25

After the 2012 Sandy Hook murders, 
Obama ordered the Bureau of Alcohol, Tobac-
co, Firearms and Explosives (ATF) to inform 
FFLs about how they can perform a back-
ground check for private persons who would 
like such a check.26 On a voluntary basis, that 
order was legitimate, but it would be constitu-
tionally dubious to mandate it.

As a practical matter, criminals who are 
selling guns to each other (which is illegal and 
subject to severe mandatory sentencing) are 
not going to comply with a background-check 
mandate.27 It would be irrelevant to them. 
Ordinary law-abiding citizens who sell guns 
to each other might be willing to take the gun 
to a firearm store for a voluntary check, pro-
vided that the check is not subject to a special 
fee, that there is no registration, and that the 
check is convenient and expeditious. The new 
ATF regulations for private-party sales com-
ply with two of those three conditions; how-
ever, the regulations do require that dealers 
keep permanent records on the buyer and one 
of the make, model, and serial number of the 
gun, just as if the dealer were selling a firearm 
out of his own inventory. The dealer-based sys-
tem of registration, created by the Gun Con-
trol Act of 1968, avoids the dangers of a central 
registry of guns, but it does have risks: a gov-
ernment that wanted to confiscate guns could 
simply harvest the dealer sales records.

Proposals concerning universal back-
ground checks have fairly strong support in 
public opinion polls, but those polls are pre-
mised on the idea that the check would be 
applied to the actual sale of firearms. To the 
contrary, in proposed legislation, the require-
ment for government authorization (via a 
background check and paperwork identical 
to buying a gun) would apply to far more than 
gun sales. The proposals apply to all firearms 
“transfers.”28 A “transfer” might be showing a 
new gun to a friend and letting him handle the 
gun for a few minutes.

For example, Senate bill S.649 (2013), in-
troduced by Sen. Harry Reid (D-NV), goes 

far beyond controlling the actual sale of fire-
arms. Consider a case in which a woman buys 
a common revolver at age 25, and keeps it her 
entire life. She never sells the gun. But over her 
lifetime, she may engage in dozens of firearms 
transfers:

 ■ The woman loans the gun to her sister, 
who takes it on a camping trip for the 
weekend. 

 ■ While the woman is out of town on a 
business trip for two weeks, she gives 
the gun to her brother.

 ■ If the woman lives on a farm, she allows 
all of her relatives on the farm to take 
the gun into the fields for pest and pred-
ator control. 

 ■ If the woman is in the Army Reserve, and 
she is called up for an overseas deploy-
ment, she gives the gun to her brother-
in-law for temporary safe-keeping. When 
she goes out of town on vacation every 
year, she also temporarily gives her gun to 
her brother-in-law. 

 ■ One time, when a neighbor is being 
threatened by an abusive ex-boyfriend 
who is a stalker, the woman lets the 
neighbor borrow the gun for several days, 
until the neighbor can buy her own gun.

 ■ If the woman becomes a firearms safety 
instructor, she may teach classes at office 
parks, school buildings, or gun stores. 
Following the standard curriculum of 
gun safety classes, such as those required 
by the National Rifle Association, the 
woman will bring some unloaded guns 
to a classroom, and under her supervi-
sion, students will learn the first steps in 
handling the gun, including how to load 
and unload the gun (using inert dummy 
ammunition). During the class, the fire-
arms will be transferred dozens of times, 
as students practice how to hand a gun 
to someone safely. 

Under S. 649, every one of the above activi-
ties would be a felony, punished the same as 
if the woman had knowingly sold the firearm 
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to a convicted violent felon. Here is the per-
tinent provision: “It shall be unlawful for any 
person who is not licensed under this chapter 
to transfer a firearm to any other person who is 
not licensed under this chapter.”29

This is not “gun control” in the constitu-
tionally legitimate sense—reasonable laws that 
protect public safety without interfering with 
the responsible ownership and use of firearms. 
To the contrary, such grotesquely overbroad 
laws have the effect of turning almost every 
gun owner into a felon by outlawing the ordi-
nary, innocent, and safety-enhancing ways in 
which firearms in the United States are “trans-
ferred” millions of times every year. 

While S. 649 has a few exceptions to the 
ban on transfers, not one of them apply to the 
situations described above:

 ■ One can make a “bona-fide gift” (but not 
a three-hour loan) to certain close family 
members, not including aunts, uncles, 
nieces, nephews, in-laws, or civil union 
partners.

 ■ One can let someone else borrow a gun 
for up to seven days, but only within 
the curtilage of one’s house. Not on the 
open space one owns, and even a spouse 
cannot borrow a gun for eight days.

 ■ One can leave a firearm to another in a 
written will. But on one’s deathbed, it 
would be unlawful to leave a gun to one’s 
best friend. 

 ■ One can share a gun at a shooting range 
(but only if the shooting range is owned 
by a corporation, not on public lands, 
and not at a shooting range on one’s own 
property). 

 ■ One can share a gun at a shooting match, 
but only if the match is operated by a 
non-profit corporation or the govern-
ment—not a match organized by the Na-
tional Rifle Association, and not a match 
organized by a firearms manufacturer.

 ■ One can share a gun while out hunting in 
the field, but back at the hunting camp, 
it would be illegal to clean someone 
else’s gun.30

Even if there was no Second Amendment, 
the arbitrary rules of the various exemptions 
would make Senator Reid’s bill of very dubious 
constitutionality. As interpreted by the courts, 
due process requires that all laws have a legiti-
mate purpose and at least a rational connec-
tion to that purpose.31 

HIGH-CAPACITY MAGAZINES 
Another gun-control initiative that has 

been recently revived is the idea to ban high-
capacity magazines. The Los Angeles City 
Council, for example, passed an ordinance 
that would prohibit city residents from pos-
sessing handgun or rifle magazines that hold 
more than 10 rounds of ammunition.32 The 
New York state legislature enacted a similar 
ban in 2013.33 Such bans are unconstitutional 
and undermine public safety.

A magazine is the part of the firearm 
where the ammunition is stored. Sometimes 
the magazine is part of the firearm itself, as in 
tube magazines underneath barrels. This is the 
norm for shotguns. For many rifles, and almost 
all handguns that use magazines, the magazine 
is detachable. A detachable magazine is a rect-
angular or curved box, made of metal or plas-
tic. At the bottom of the box is a spring, which 
pushes a new round of ammunition into the 
firing chamber after the empty shell from the 
previous round has been ejected. 34 The caliber 
of the gun does not determine what size maga-
zine can be used. Any gun that uses a detach-
able magazine can accommodate a detachable 
magazine of any size. So, for example, a gun 
with a detachable magazine holding 10 rounds 
can also accommodate a magazine that holds 
20 rounds.

The 1994 federal ban on assault weapons 
included a ban on large magazines. As indi-
cated by the bill’s title (the Public Safety and 
Recreational Firearms Use Protection Act), 
that ban was predicated on the idea that rec-
reational firearm use is legitimate, but other 
firearms use is not.35 Yet for target-shooting 
competitions, there are many events that use 
magazines holding more than 10 rounds. For 
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hunting, about half the states limit the maga-
zine size that a hunter may carry in the field, 
but half do not. In some scenarios, such as deer 
hunting, a hunter will rarely get off more than 
two shots at a particular animal. In other situ-
ations, particularly pest control, the use of 11- 
to 30-round magazines is typical because the 
hunter will be firing multiple shots. Such pests 
include the hunting of packs of feral hogs and 
wild animals, such as prairie dogs and coyotes.

More generally, the rifle that might be 
used to shoot only one or two rounds at a deer 
might be needed for self-defense against a bear 
or against a criminal attack. In 2012, Arizona 
repealed its limitations on magazine capacity 
for hunters precisely because of the possible 
need for self-defense against unexpected en-
counters with cartel gangs in the southern part 
of the state.36 In that region, it is well known 
that drug traffickers and human traffickers use 
the same wild and lonely lands that hunters do.

For the firearms that are most often 
chosen for self-defense, the claim that any 
magazine holding more than 10 (or 7) rounds 
is “high capacity” or “large” is incorrect. The 
term “high-capacity magazine” might have a 
legitimate meaning when it refers to a maga-
zine that extends far beyond that intended for 
the gun’s optimal operation. For example, al-
though a semiautomatic handgun can accept 
a 40-round magazine, such a magazine typi-
cally extends far beneath the gun grip, and it is 
therefore impractical to use with a concealed-
carry permit. For most handguns, a 40-round 
magazine could be called “high-capacity.”

The persons who have the most need for 
actual high-capacity magazines are those who 
would have great difficulty changing a maga-
zine—such as elderly persons or persons with 
disabilities. For an able-bodied person, chang-
ing a magazine only takes a few seconds. Typi-
cally a gun’s magazine-release button is near the 
trigger. To change a magazine, the person hold-
ing the gun presses the magazine-release but-
ton with a thumb or finger. The magazine in-
stantly drops to the floor. While one hand was 
pushing the magazine-release button, the other 
hand can grab a fresh magazine (which might be 

carried in a special holster on a belt) and bring it 
toward the gun. The moment the old magazine 
drops out, a fresh one is inserted.37 

Although one can quickly change maga-
zines, persons being attacked by criminals 
will typically prefer not to spend even a few 
seconds for a magazine change. The stress of 
being attacked usually impedes fine motor 
skills, making it much more difficult to insert 
the magazine.38 That is why many semiauto-
matic handguns come factory-standard with 
a magazine of 11 to 20 rounds. Thus, a ban on 
magazines with a capacity of more than 10 
rounds means a ban on some of the most com-
mon and most useful magazines purchased for 
purposes of recreational target practice and 
self-defense.

Why might someone need a factory-stan-
dard 17-round magazine for a common 9mm 
handgun? As noted, standard-capacity maga-
zines can be very useful for self-defense. This 
is especially true if a defender faces multiple 
attackers, an attacker is wearing heavy cloth-
ing or body armor, an attacker who is turbo-
charged by methamphetamine or cocaine, or 
an attacker who poses an active threat from 
behind cover. In stressful circumstances, po-
lice as well as civilians often miss when firing 
a handgun even at close range, so having the 
extra rounds can be crucial.

It is important to consider the advantages 
a criminal has over his intended victims. The 
criminal has the element of surprise, whereas 
the victim is the one surprised. The criminal 
can decide at leisure what weaponry he will 
bring; whereas the victim must respond with 
what’s at hand at the moment of attack. A 
criminal can bring several guns, or lots of mag-
azines; whereas the victim will usually have on 
hand, at most, a single defensive gun with only 
as much ammunition as is in that gun. Thus, 
legislation confining law-abiding victims to 
magazines of 10 or fewer magnifies the crimi-
nal’s advantage over his intended victim.

One fact that proves the usefulness of stan-
dard-capacity magazines is that most police 
officers use them. An officer typically carries 
a semiautomatic handgun on a belt holster as 
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his primary sidearm. The magazine capacity is 
usually in the 11 to 20 range. Likewise, the long 
gun carried in police patrol cars is quite often an 
AR-15 rifle with a 30-round magazine.39

Violent confrontations are unpredictable; 
for example, if a person is fighting against 
one or two perpetrators, he may not know if 
there is an additional, hidden attacker. Thus, 
defensive gun users need to keep a reserve of 
ammunition. So even though armed defend-
ers do not usually fire more than 10 shots, re-
ducing reserve capacity (e.g., from a standard 
17-round magazine to a 10-round substitute) 
will reduce the number of defensive shots. 
Fewer shots fired at the attacker reduces the 
risk of injury to the attacker, and thereby rais-
es the risk of injury to the victim.

Would a Magazine Ban Be Beneficial?
The National Institute of Justice study 

found that the 1994–2004 federal ban on the 
manufacture of large magazines had no dis-
cernible benefit because the existing supply of 
such magazines was so vast.40 

The types of criminals most likely to get 
into shootouts with the police or with other 
criminals are precisely those who are very 
aware of what is available on the black market. 
Although gun prohibitionists often link as-
sault weapons to gang violence associated with 
the illegal drug trade, they miss the irony of 
their argument.41 They are, in effect, claiming 
that the very gangs operating the black mar-
ket in drugs will somehow be restricted from 
acquiring high-capacity magazines by legisla-
tion limiting the manufacture and sale of such 
magazines. The claim—at least as it pertains to 
career criminals—is ludicrous. If gangsters can 
obtain all the cocaine they want, despite a cen-
tury of prohibition, they will be able to obtain 
15-round magazines.

What about the typical perpetrators of 
random mass attacks—mentally ill young men? 
They, too, could acquire magazines by theft, or 
on the black market. Given that 36 percent of 
American high school seniors illegally acquire 
and consume marijuana, it is clear that plenty 
of people who are not gangsters or career 

criminals use the black market.42 Besides that, 
the truly high-capacity magazines, such as a 
100-round drum, are very prone to malfunc-
tion. For example, during the 2012 mass mur-
der at the movie theater in Aurora, Colorado, 
the murderer’s 100-round magazine jammed, 
allowing people to escape.43 Hundred-round 
magazines are novelty items and are not stan-
dard for self-defense by civilians or police.

Advocates of a ban on standard-capacity 
magazines assert that while the attacker is 
changing the magazine, an intended victim 
might be able to subdue him—yet they cannot 
point to a single instance where this actually 
happened. They cite a trilogy of events that 
happened in Tucson, Arizona (2011), Aurora, 
Colorado (2012), and Newtown, Connecticut 
(2013). In fact, all of those events involved gun 
jams, not magazine changes. At Newtown, the 
criminal changed magazines seven times and 
no one escaped, but when his rifle jammed, 
people did escape. Clearing a gun jam takes 
much longer than changing a magazine. Fixing 
a gun jam involves all the steps of a magazine 
change (remove the empty magazine and in-
sert a new one) plus all the intermediate steps 
of doing whatever is necessary to fix the jam. 
Similarly, in the Luby’s cafeteria murders (24 
dead), the perpetrator replaced magazines 
multiple times. In the Virginia Tech murders 
(32 dead), the perpetrator changed magazines 
17 times.44 

Advocates of banning magazines larger than 
10 rounds call them “high capacity.” Again, 
this is incorrect. The standard manufacturer-
supplied magazines for many handguns have 
capacities up to 20 rounds; for rifles, standard 
magazine capacity is up to 30. This has been 
true for decades. Indeed, magazines holding 
more than 10 rounds constitute 47 percent 
of all magazines sold in the United States in 
the last quarter century.45 There are tens of 
millions of such magazines. A law that was 
really about high-capacity magazines would 
cover the after-market magazines of 75 or 100 
rounds, which have minuscule market share, 
and which are not standard for any firearm. As 
of 2011, there were approximately 332 million 
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firearms in the United States not in military 
hands.46 With the rough estimate that one-
third of guns are handguns, most gun owners 
owning at least two magazines per gun, and 47 
percent of magazines holding more than 10 
rounds, the number of large magazines in the 
United States is at least in the tens of millions. 
When one also takes into account rifle maga-
zines, the number of American magazines 
holding more than 10 rounds could be more 
than 100 million. That in itself is sufficient, 
according to the Supreme Court’s Heller prec-
edent, to make the ban unconstitutional.

ASSAULT WEAPONS
Gun-control advocates have been call-

ing for a ban on “assault weapons” for more 
than 25 years, especially in the aftermath of a 
notorious crime, regardless of the facts. For 
example, the Charleston criminal used an or-
dinary handgun. Yet South Carolina state sen-
ator Marlon Kimpson immediately proposed 
a statewide ban on assault weapons.47 Demo-
cratic presidential hopeful Martin O’Malley 
told his supporters that the Charleston crime 
was proof of a “national crisis” and that tough-
er gun laws were needed at the federal level, 
including a new ban on assault weapons.48

Before examining the details of a ban, it 
should be noted at the outset that the term 
“assault weapons” is a political gimmick de-
signed to foster confusion. The so-called “as-
sault weapons” are not machine guns. They do 
not fire automatically. They fire only one bullet 
each time the trigger is pressed, just like ev-
ery other ordinary firearm. They are not more 
powerful than other firearms. To the contrary, 
their ammunition is typically intermediate in 
power, less powerful than ammunition that is 
made for big-game hunting.

The Difference between Automatic and 
Semiautomatic

For an automatic firearm, commonly 
called a machine gun, if the shooter presses 
the trigger and holds it, the gun will fire con-
tinuously, automatically, until the ammunition 

runs out.49 Ever since the National Firearms 
Act of 1934, automatics have been heavily reg-
ulated by federal law. Anyone who wishes to 
acquire one must pay a $200 federal transfer 
tax, must be fingerprinted and photographed, 
and must complete a months-long registration 
process with the ATF. In addition, the trans-
feree must be granted written permission by 
local law enforcement. Once registered, the 
gun may not be taken out of state without 
advance written permission from the ATF.50 
Since 1986, the manufacture of new automat-
ics for sale to persons other than government 
agents has been forbidden by federal law.51 Au-
tomatics in the United States have never been 
common; today the least expensive ones cost 
nearly ten thousand dollars.52

The automatic firearm was invented in 
1884 by Hiram Maxim. The early Maxim guns 
were heavy and bulky and required a two-man 
crew to operate.53 In 1943, a new type of auto-
matic was invented, the “assault rifle.” The as-
sault rifle is light enough for a soldier to carry 
for long periods of time. Soon, the assault 
rifle became a very common infantry weapon. 
Some examples include the U.S. Army M-16, 
the Soviet AK-47, and the Swiss militia SIG SG 
550. The AK-47 can be found throughout the 
Third World, but there are only a few hundred 
in the United States, mostly belonging to fire-
arms museums and wealthy collectors.

The definition of “assault rifle” is sup-
plied by the Defense Intelligence Agency: 
“short, compact, selective-fire weapons that 
fire a cartridge intermediate in power between 
a submachine gun and rifle cartridges.”54 If 
you use the term “assault rifle,” persons who 
are knowledgeable about firearms will know 
precisely what kinds of guns you are referring 
to. The definition of assault rifle has never 
changed because the definition describes par-
ticular objects in the real world—just like the 
definitions of “table” or “umbrella.” In con-
trast, the definition of “assault weapon” has 
never been stable. The phrase is an epithet. It 
has been applied to double-barreled shotguns, 
to single-shot guns (guns whose ammunition 
capacity is only a single round), and to many 
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other ordinary handguns, shotguns, and rifles.
The first assault-weapon ban was in 

California in 1989. It was created by legisla-
tive staffers who thumbed through a picture 
book of guns and decided which guns looked 
bad.55 The result was an incoherent law which, 
among other things, outlawed certain firearms 
that do not exist since the staffers just copied 
the typographical errors from the book or as-
sociated a model by one manufacturer with 
another manufacturer whose name happened 
to appear on the same page.56

Over the last quarter century, the defini-
tion kept shifting. The only consistency in 
what is dubbed an assault weapon seems to 
be how much gun prohibitionists believe they 
can outlaw given the political circumstances 
of the moment. One recent version is Sen. 
Dianne Feinstein’s (D-CA) bill introduced 
after the Sandy Hook murders; it bans more 
than 120 types of guns by name, and hundreds 
more by generic definitions.57 Another is the 
pair of bills defeated in the January 2013 lame-
duck session of the Illinois legislature, which 
would have outlawed most handguns by dub-
bing them assault weapons.58 In Colorado, the 
legislature rejected a bill in 2013 that would 
have classified as assault weapons guns such as 
an old-fashioned double-barreled shotgun, or 
single shot rifles and shotguns, which can only 
hold one round of ammunition.59 

While the definitions of what to ban keep 
changing, a few things remain consistent: the 
definitions do not cover automatic firearms, 
such as genuine assault rifles. The definitions 
do not ban guns based on how fast they fire 
or how powerful they are. Instead, the defi-
nitions are based on the name of a gun, or on 
whether a firearm has certain accessories or 
components, such as a bayonet lug, or a grip 
in the “wrong” place. Most, but not all, of the 
guns which have been labeled assault weapons 
are semiautomatics. Many people who are un-
familiar with firearms think that a gun that is 
semiautomatic must be essentially the same as 
an automatic. That is incorrect.

Semiautomatic firearms were invented 
in the 1890s and have been common in the 

United States ever since. Today, 82 percent of 
new American handguns are semiautomatics. 
A large share of rifles and shotguns are also 
semiautomatics.60 Among the most popular 
semiautomatic firearms are the Colt 1911 pistol 
(named for the year it was invented, and still 
considered one of the best self-defense hand-
guns); the Ruger 10/22 rifle (which fires the low-
powered .22 Long Rifle cartridge, popular for 
small-game hunting or for target shooting at 
distances less than a hundred yards); the Rem-
ington 1100 shotgun (very popular for bird 
hunting and home defense); and the AR-15 rifle 
(popular for hunting game no larger than deer, 
for target shooting, and for home defense). All 
of these guns were invented in the mid-1960s 
or earlier. All of them have, at various times, 
been characterized as assault weapons.

Unlike an automatic firearm, a semiauto-
matic fires only one round of ammunition when 
the trigger is pressed. (A “round” is one unit of 
ammunition. For a rifle or handgun, a round 
has one bullet. For a shotgun, a single round 
contains multiple pellets of shot.) In some oth-
er countries, a semiautomatic is usually called 
a “self-loading” gun. This accurately describes 
what makes the gun “semi”-automatic. When 
the gun is fired, the projectile travels from the 
firing chamber, down the barrel, and out the 
muzzle. Left behind in the firing chamber is 
the now-empty case or shell that contained the 
bullet (or shot) and the gunpowder. In a semi-
automatic, some of the energy from firing is 
used to eject the empty shell and load a fresh 
round of ammunition into the firing chamber. 
The gun is then ready to shoot again—when 
the user is ready to press the trigger.

In some other types of firearms, the user 
must perform some action in order to eject 
the empty shell and load the next round. This 
could be moving a bolt back and forth (bolt-
action rifles); moving a lever down and then up 
(lever-action rifles); or pulling and then push-
ing a pump or slide (pump-action and slide-
action rifles and shotguns). A revolver (the sec-
ond-most popular type of handgun) does not 
require the user to take any additional action 
in order to fire the next round.61 
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The semiautomatic has two principle ad-
vantages over lever-action, bolt-action, slide-
action, and pump-action guns. First, many 
hunters prefer it because the semiautomatic 
mechanism allows a faster second shot. The 
difference may be less than a second, but for a 
hunter, that can make all the difference. Sec-
ond, the semiautomatic’s use of gunpowder 
energy to eject the empty case and to load the 
next round substantially reduces how much re-
coil is felt by the shooter. This makes the gun 
much more comfortable to shoot, especially for 
beginners, or for persons without substantial 
upper-body strength. The reduced recoil makes 
the gun easier to keep on target for the next 
shot, which is important for hunting and target 
shooting, and very important for self-defense.

Semiautomatics also have a disadvantage. 
They are more prone to mechanical jams than 
are simpler, older types of firearms, such as 
revolvers. Contrary to the hype of anti-gun 
advocates and less-responsible journalists, 
there is no rate-of-fire difference between a 
so-called assault semiautomatic gun and any 
other semiautomatic gun.

Are Semiautomatics More Powerful  
Than Other Guns?

The power of a firearm is measured by 
the kinetic energy it delivers. Kinetic energy 
is based on the mass of the projectile and its 
velocity.62 So, a heavier bullet will have more 
kinetic energy than a lighter one moving at the 
same speed. A faster bullet will have more ki-
netic energy than a slower bullet of the same 
weight.63 How much kinetic energy a gun de-
livers has nothing to do with whether it is a 
semiautomatic, a lever action, a bolt action, or 
a revolver. What matters is the weight of the 
bullet, how much gunpowder is in the particu-
lar round of ammunition, and the length of the 
barrel.64 None of this has anything to do with 
whether the gun is a semiautomatic. 

With respect to the rifles that some peo-
ple call “assault weapons,” semiautomatic ri-
fles tend to be intermediate in power as far as 
rifles go. Consider the AR-15 rifle, a variant of 
the military’s M-16, in its most common cali-

ber, the .223. The bullet is only slightly wider 
than the puny .22 bullet, but it is longer and 
heavier. Using typical ammunition, an AR-15 
in .223 would have 1,395 foot-pounds of ki-
netic energy.65 That is more than a tiny rifle 
cartridge such as the .17 Remington, which 
might carry 801 foot-pounds of kinetic ener-
gy. In contrast, a big-game cartridge, like the 
.444 Marlin, might have 3,040 foot-pounds of 
kinetic energy.66 That is why rifles like the AR-
15 in their most common calibers are suitable, 
and often used, for hunting small to medium 
animals, such as rabbits or deer, but are not 
suitable for big game, such as elk or moose.67

Many of the ever-changing group of guns 
which are labeled assault weapons use detach-
able magazines (a box with an internal spring) 
to hold their ammunition. This is a character-
istic shared by many other firearms, includ-
ing many non-semiautomatic rifles (particu-
larly bolt actions), and by the large majority of 
handguns. Whatever the merits of restricting 
magazine size (discussed above), the ammu-
nition capacity of a firearm depends on the 
size of the detachable magazine. If one wants 
to control magazine size, there is no point in 
banning certain guns that can use detachable 
magazines, while not banning other guns that 
also use detachable magazines.

Bans by Name
Rather than banning guns based on rate 

of fire, or firepower, the various legislative at-
tempts to define an assault weapon have taken 
two approaches: banning guns by name and 
banning guns according to certain features.

After a quarter century of legislative at-
tempts to define assault weapon, the flagship 
bill for prohibitionists, drafted by Senator 
Feinstein, still relies on banning more than 
120 guns by name. That in itself demon-
strates that assault weapons prohibitions are 
not about guns that are more dangerous than 
other guns. After all, if a named gun really has 
physical characteristics that make it more 
dangerous than other guns, then legislators 
ought to be able to describe those character-
istics and ban guns (regardless of name) that 
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have those supposedly dangerous character-
istics. 

Bans by Features
An alternative approach to defining assault 

weapon has been to prohibit guns that have 
one or more items from a list of features. The 
problem here is that the listed features have 
nothing to do with a gun’s rate of fire, its am-
munition capacity, or its firepower. Here are 
some of the various items that Senator Fein-
stein finds objectionable:

BAYONET LUGS. A bayonet lug gives a gun a 
military appearance, but it has nothing to do 
with criminal activity. Drive-by bayonetings are 
not a problem in this country.

ATTACHMENTS FOR ROCKET LAUNCHERS AND 
GRENADE LAUNCHERS. Since nobody makes guns 
for the civilian market that have such features, 
these bans would affect nothing.68

FOLDING OR TELESCOPING STOCKS. Telescop-
ing stocks on long guns are very popular be-
cause they allow shooters to adjust the gun to 
their own size and build, to different types of 
clothing, or to their shooting position. Folding 
stocks also make a rifle or shotgun much easier 
to carry in a backpack while hunting or camp-
ing. Even with a folding stock, the long gun is 
still far larger, and less concealable, than a hand-
gun.

GRIPS. The Feinstein bill outlaws any long 
gun that has a grip, or anything which can func-
tion as a grip. In the Rambo movie series, Syl-
vester Stallone would spray fire from his hip 
with an automatic rifle, which had a pistol grip. 
In real life, a grip helps a responsible shooter 
stabilize a semiautomatic or other rifle while 
holding the stock against his shoulder. It is par-
ticularly useful in hunting where the shooter 
will not have sandbags or a benchrest, or per-
haps anything else, on which to rest the forward 
part of the rifle. Accurate hunting is humane 
hunting. And should a long gun be needed for 
self-defense, accuracy can save the victim’s life.

Some gun-control advocates seem to op-
pose firearms accuracy. On the PBS Newshour, 
Josh Horwitz, an employee of the Coalition to 
Stop Gun Violence, said that grips should be 

banned because they prevent “muzzle rise” 
and thereby allow the shooter to stay on tar-
get.69 Well, yes, a grip does help stabilize the 
gun so that a second shot (whether at a deer 
or a violent attacker) will go where the first 
shot went. Horowitz seemed to be saying that 
guns that are easy to fire accurately should be 
banned. Guns that are more accurate are bet-
ter for all the constitutionally protected uses 
of firearms, including self-defense, hunting, 
and target shooting. To single them out for 
prohibition is misguided.

BARREL COVERS. For long guns that do not 
have a forward grip, the user may stabilize the 
firearm by holding the barrel with his nondom-
inant hand. A barrel cover or shroud protects 
the user’s hand. When a gun is fired repeatedly, 
the barrel can get very hot. This is not an is-
sue in deer hunting (where no more than a few 
shots will be fired in a day), but it is a problem 
with other kinds of hunting, and it is a particu-
lar problem in target shooting, where dozens or 
hundreds of shots will be fired in a single ses-
sion.70

THREADED BARREL FOR SAFETY ATTACH-
MENTS. Threading at the end of a gun barrel can 
be used to attach muzzle brakes or sound sup-
pressors. 

When a round is fired through a gun bar-
rel, the recoil from the shot will move the bar-
rel off target, especially for a second, follow-up 
shot. Muzzle brakes reduce recoil and keep the 
gun on target. It is difficult to see how some-
thing that makes a gun more accurate makes it 
so bad that it must be banned. A threaded bar-
rel can also be used to attach a sound suppres-
sor. Suppressors are legal in the U.S.—although 
buying one requires the same severe process as 
buying a machine gun. They are sometimes—
inaccurately—called silencers. Suppressors 
typically reduce a gunshot’s noise by about 
15–20 decibels, which still leaves the gunshot 
louder than a chainsaw.71

James Bond and some other movies give 
the false impression that a gun with a silencer 
is nearly silent and is only used by professional 
assassins. Actually, sound suppressors are typi-
cally used by people who want to protect their 
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hearing or to reduce the noise heard by people 
living close to a shooting range. Many firearms 
instructors choose suppressors in order to 
help new shooters avoid the “flinch” that many 
novices display because of shooting noise.

The bans on guns with grips, folding 
stocks, barrel covers, or threads focus exclu-
sively on the relatively minor ways in which a 
feature might help a criminal and ignore the 
feature’s utility for sports and self-defense. 
The reason that manufacturers include those 
features on firearms is because millions of law-
abiding gun owners want them for entirely le-
gitimate purposes.

Would a Ban be Beneficial?
Connecticut banned so-called assault 

weapons in 1993.72 The Bushmaster rifle used 
by the Sandy Hook murderer, Adam Lanza, 
was not an assault weapon under Connecticut 
law. Nor was it an assault weapon under the 
federal ban that was in place between 1994 
and 2004.73 Feinstein’s most recent proposal 
would cover that particular model of Bush-
master, but it would allow Bushmaster (or any 
other company) to manufacture other semiau-
tomatic rifles, using a different name, which 
fire just as fast, and which fire equally power-
ful bullets. 

In order to pass the 1994 federal ban, pro-
ponents had to accept two legislative amend-
ments. First, the ban would sunset after 10 
years. Second, the Department of Justice 
would commission a study of the ban’s effec-
tiveness. The study would then provide mem-
bers of Congress with information to help 
them decide whether to renew the ban or let 
it expire.

Attorney General Janet Reno’s staff se-
lected the researchers, who produced their 
final report in 2004, which was published by 
the Department of Justice’s research arm, the 
National Institute of Justice. It concludes: 
“we cannot clearly credit the ban with any of 
the nation’s recent drop in gun violence. . . . 
Should it be renewed, the ban’s effects on gun 
violence are likely to be small at best and per-
haps too small for reliable measurement.”74 As 

the report noted, assault weapons “were used 
in only a small fraction of gun crimes prior to 
the ban: about 2% according to most studies 
and no more than 8%.”75 Most of the firearms 
that were used in crime were handguns, not 
rifles. Recall that “assault weapons” are an ar-
bitrarily defined set of guns. Thus, criminals, 
to the degree that the ban affected them at all, 
could easily substitute other guns for so-called 
assault weapons.

With respect to the ban’s impact on crime, 
the study said that “the share of crimes in-
volving” so-called assault weapons declined, 
due “primarily to a reduction in the use of as-
sault pistols,” but that that decline “was offset 
throughout at least the late 1990s by steady or 
rising use of other guns equipped with” maga-
zines holding more than 10 rounds.76 In other 
words, criminals easily substituted some guns 
for others.77

What about state-level assault-weapons 
bans? As noted above, Connecticut has had 
such a ban since 1993. Economist John Lott 
examined data for the five states with assault-
weapon bans in his 2003 book, The Bias against 
Guns. Controlling for sociological variables, 
and testing the five states with bans against 
the other 45 states, he found no evidence of a 
reduction in crime. To the contrary, the bans 
were associated with increased crime in some 
categories.78 Whether the adverse effect Lott 
reports is a phantom of statistical analyses or 
random factors, the state-level data do not 
support the claim that assault weapons bans 
reduced crime rates. The National Institute of 
Justice study, discussed above, also examined 
state and local laws, and found no statistically 
discernable reductions in crime or its severity.

Regarding mass murders in particular, in 
2012 Mother Jones examined 62 mass shoot-
ings since 1982, finding that 35 of the 142 guns 
used were designated as assault weapons.79 
The Mother Jones study has been criticized for 
its selective and inconsistent decisions about 
which incidents to include. To take one ex-
ample of an incident not involving an “assault 
weapon” that Mother Jones did not include, a 
man murdered 22 people at a Texas cafeteria 
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in 1991 using a pair of ordinary semiautomatic 
pistols. He reloaded the guns several times.80 
Tragically, in order to comply with laws against 
concealed carry, Suzanna Hupp left her own 
handgun in her car before entering that cafe-
teria, rendering her defenseless as the attacker 
murdered her parents and many others, in cir-
cumstances when she had a clear, close shot at 
him while he was distracted.81 And recall that 
the most deadly U.S. firearms mass murder 
perpetrated by a single individual was at Vir-
ginia Tech University, where the perpetrator 
used a pair of ordinary handguns, not assault 
weapons, to murder 35 people.82 

CONFISCATION AND  
REGISTRATION

The most extreme form of gun control is 
confiscation. The Brady Campaign, and other 
gun-control groups, supported a 1976 Massa-
chusetts ballot initiative for handgun confisca-
tion.83 Although the proposal was rejected by 
69 percent of the voters, confiscation contin-
ues to surface whenever gun-control advocates 
believe that it might be politically viable.84 For 
example, after the December 2012 murders 
in Newtown, Connecticut, Governor Dannel 
Malloy (D-CT) created the Sandy Hook Com-
mission to make recommendations to enhance 
public safety. That commission released its final 
report in March 2015. Recommendation No. 
10 would ban the possession of “any firearm ca-
pable of firing more than 10 rounds without re-
loading.”85 If such a ban were in effect all across 
the country, it would cover tens of millions of 
guns already in the homes of gun owners. To 
avoid the criminal penalty for possession, gun 
owners would have to surrender their arms to 
the government. Malloy hedged his response 
to the commission’s recommendation. He said 
there was no appetite in the legislature for such 
drastic proposals “at the moment.”86

Gun Controls in Great Britain
President Obama and other gun control 

supporters have urged the United States to 
follow the policies of Great Britain and Aus-

tralia, with mass confiscation of firearms.87 
Australia confiscated all semiautomatic rifles, 
all semiautomatic shotguns, all pump-action 
shotguns, and all handguns above .38 caliber. 
Great Britain confiscated virtually all hand-
guns, and all semiautomatic and pump-action 
rifles above .22 caliber. Even nonlethal defen-
sive arms, such as pepper sprays or stun guns, 
are prohibited. The President’s advocacy of 
confiscation helps explain why constitutional-
rights advocates resist the registration of guns 
and gun owners, since registration lists have 
been used for confiscation.

Great Britain’s confiscation of semiauto-
matic rifles took place in the wake of a mass 
murder in 1987. The culprit murdered 16 peo-
ple and wounded 14 more in an eight-hour kill-
ing spree in the small town of Hungerford.88 
Because it took a long time for anyone with a 
gun to arrive to stop the killer, the rate of fire 
from his particular guns was irrelevant. How-
ever, the British government chose to ban all 
semiautomatic rifles, since those had been 
some of the guns used by the killer.

Later, in 1998, after a known pedophile used 
a handgun to murder kindergarten children in 
Dunblane, Scotland, Parliament banned hand-
guns. As a result, the Gun Control Network, 
a prohibition advocacy group, enthused that 
“British controls over firearms are regarded as 
‘the gold standard’ in many countries.” Accord-
ing to the Gun Control Network’s spokesper-
son Gill Marshall-Andrews, “the fact that we 
have a gold standard is something to be proud 
of.”89 

Did the British ban reduce mass murders? 
Before and after the bans, such crimes were so 
rare in Great Britain that it is hard to say defini-
tively. Great Britain is in some ways safer, and 
in more ways more dangerous, than the United 
States. The UK homicide rate tends to fluctu-
ate between one and two per 100,000 popula-
tion.90 The U.S. homicide rate is 4.7 (as of 2011). 
The difference is not entirely due to guns, since 
the non-gun U.S. homicide rate is consistently 
higher than the UK total homicide rate. 

The actual rates of criminal homicides in 
the two countries are somewhat closer than 
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the above numbers would indicate. The U.S. 
rate is based on initial reports of homicides, 
and includes self-defense killings (about 7–12 
percent of the total); so the U.S. rate would be 
about half a point lower if only criminal homi-
cides were counted.91

The statistics from England and Wales are 
based only on final dispositions, so an unsolved 
murder, or a murder that is pleaded down to a 
lesser offense, is not counted as a homicide. 
In addition, multiple murders are counted as 
only a single homicide for Scottish statistics.92 

Even so, it is true that the U.S. homicide rate is 
higher than in the UK

In other categories of major violent crime, 
the UK is generally worse than the United 
States. In 2010, the assault rate per 100,000 
population was 250.9 in the United States; 
664.4 in England and Wales; 1449.7 in Scot-
land; and 80.6 in Northern Ireland.93

For robbery, the results are closer, although 
the UK as a whole is still worse. The U.S rate 
was 115.3; England and Wales had 137.9; North-
ern Ireland 75.0; and Scotland 49.

Burglary rates were: United States 695.9; 
England and Wales, 946.1; Northern Ireland, 
658.7; and Scotland, 479.1. So the overall UK 
burglary rate is significantly worse (consider-
ing that England and Wales contain 89 percent 
of the UK population, and the burglary rate is 
more than one-third higher than in the United 
States). More important, the manner in which 
burglaries take place in the UK is much worse. 

In the United States, only a fairly small per-
centage of home burglaries take place when 
the occupants are home, but in Great Britain, 
about 59 percent do.94 In surveys, American 
burglars say that they avoid occupied homes 
because of the risk of getting shot.95

English burglars prefer occupied homes 
because there will be wallets and purses with 
cash, which do not have to be fenced at a 
discount. British criminals have little risk of 
confronting a victim who possesses a firearm. 
Even the small percentage of British home-
owners who have a legal gun would not be able 
to unlock the firearm from one safe, and then 
unlock the ammunition from another safe (as 

required by law), in time to use the gun against 
a criminal intruder.96 It should hardly be sur-
prising, then, that Britain has a much higher 
rate of home-invasion burglaries than does the 
United States.

If success is measured by a reduction in 
handgun crime, then the Great Britain hand-
gun confiscation was a failure. A July 2001 
study from King’s College London’s Centre 
for Defense Studies found that handgun-re-
lated crime increased by nearly 40 percent in 
the two years following implementation of the 
handgun ban. 

As the King’s College report noted, with 
passage of the Firearms Act of 1997, “it was 
confidently assumed that the new legislation 
effectively banning handguns would have the 
direct effect of reducing certain types of vio-
lent crime by reducing access to weapons.”97 

The news media proclaimed that the “world’s 
toughest laws will help to keep weapons off the 
streets.”98 Yet faster than British gun owners 
could surrender their previously registered 
handguns for destruction, guns began flood-
ing into Great Britain from the international 
black market, driven by the demands of the 
country’s rapidly developing criminal gun cul-
ture.99 By 2009, Great Britain’s handgun crime 
rate had doubled from the pre-ban levels.100

Great Britain was a much safer society in 
the early 20th century, when the nation had 
virtually no gun crime and virtually no gun 
control. Now it has much more of both.

Registration and Confiscation in  
the United States

Mass prohibitions of guns or gun compo-
nents or accessories invite a repetition of the 
catastrophe of alcohol prohibition. Just as al-
cohol prohibition in the 1920s spawned vast 
increases in state power and vast infringe-
ments of the Bill of Rights, another domestic 
war against the millions of Americans who are 
determined to possess a product that is very 
important to them is almost certain to cause 
significant erosion of constitutional freedom 
and traditional liberty.101 Legal and customary 
protections against unreasonable search and 
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seizure and against invasions of privacy would 
all suffer.102

Americans are well aware that gun regis-
tration can be a tool for gun confiscation, and 
not just in other countries. In New York City 
during the mid-1960s, street crime was ris-
ing rapidly. So as a gesture to “do something,” 
the New York City Council and Mayor John 
Lindsay (R) enacted long-gun registration. 
The per gun fee was low, just a few dollars.103 
Registration never did solve crimes, and crime 
continued to worsen. So in 1991, with the city 
becoming increasingly unlivable, Mayor David 
Dinkins (D) made a grand gesture of his own, 
convincing the City Council to enact a ban on 
so-called assault weapons.104 Then, the New 
York police used the registration lists to con-
duct home inspections of individuals whose 
registered guns had been outlawed. The police 
said they were ensuring that the registered 
guns had been moved out of the city, or had al-
ready been surrendered to the government.105

In California, in 2013, only strenuous op-
position finally led to the defeat of a proposed 
law, AB 174, which, before it was amended to 
cover a different subject, would have confis-
cated grandfathered assault weapons that had 
previously been registered in compliance with 
California state law.

Precisely because of concerns about con-
fiscation, many Americans will not obey laws 
that would retroactively require them to reg-
ister their guns. During the first phase of the 
assault-weapon panic, in 1989 and 1990, sev-
eral states and cities enacted bans and allowed 
grandfathered owners to keep the guns legally 
by registering them. The vast majority of gun 
owners refused to register.106

Gun-prohibition advocates are quite cor-
rect in characterizing registration as an impor-
tant step on the way to confiscation.107 That is 
why Congress has enacted three separate laws 
to prohibit federal gun registration.108 Obama 
apparently hopes to reverse federal policy with 
his euphemistic call for a national database of 
guns, and his imposition of registration for 
many long gun sales in the southwest border 
states.109

Yet when Canada tried to impose universal 
gun registration the result was a fiasco. The 
registration system cost a hundred times more 
than promised. Non-compliance was at least 
50 percent, and the registration system proved 
almost entirely useless in fighting crime. In 
2012, the Canadian government repealed the 
registration law and ordered all the registra-
tion records destroyed.110

New Zealand’s Arms Act of 1983, enacted 
at the request of the police, abolished the reg-
istration of rifles and shotguns. Rifle registra-
tion had been the law since 1920, and shotgun 
registration since 1968. The New Zealand Po-
lice explained that long-gun registration was 
expensive and impractical, and that the mon-
ey could be better spent on other police work. 
The New Zealand Police pointed out that the 
database management is an enormously diffi-
cult and expensive task, that the long-gun reg-
istration database was a mess, and that it yield-
ed virtually nothing of value to the police.111 
Although some gun-control advocates began 
pushing in 1997 to revive the registry—since 
computers would supposedly make it work 
this time—the plan was rejected after several 
years of extensive debate and analysis.112

As for registration in the United States, the 
largest, most detailed comparative study of the 
effects of various firearms laws was conducted 
by Florida State University criminologist Gary 
Kleck, and published in his 1991 book Point 
Blank: Guns and Violence in America. His book 
was awarded the highest honor by the Ameri-
can Society of Criminology, the Michael Hin-
delang Book Award, “for the greatest contri-
bution to criminology in a three-year period.” 
The Kleck study examined many years of 
crime data for the 75 largest cities in the Unit-
ed States. The study controlled for numerous 
variables such as poverty, race, and arrest rates. 
Kleck’s study found no crime-reducing ben-
efits from gun registration.113 In 2013, at the re-
quest of the Canadian Department of Justice, 
Kleck prepared a report that synthesized all 
prior research in the United States and Cana-
da. He found registration to be of no benefit in 
reducing any type of firearms misuse.114
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WHAT CAN BE DONE?
When policymakers consider steps to ad-

dress the problem of mass homicide, they 
should remember that highly publicized and 
emotionally wrenching events can distort 
our understanding of risk and what ought to 
be done about it. Airplane disasters, for ex-
ample, get a lot of media coverage, but safety 
experts remind us that one is more likely to get 
injured in an automobile accident on the way 
to the airport than injured in an actual airline 
crash.115 We should similarly acknowledge that 
mass murders are rare in the United States. 
The risk of dying in a mass murder is roughly 
the same as being killed by lightning.116

And because favorable trends are not con-
sidered newsworthy, many people are unaware 
of some very positive developments. Since 
1980, the U.S. homicide rate has fallen by over 
half, from more than 10 victims per 100,000 
population annually, to under 5 today.117 Fire-
arm accidents involving minors have also 
dropped. For children (age 0 to 14), the fatal-
gun accident rate has declined by 91 percent 
since 1950. The annual number of such acci-
dents has plunged from its 1967 high of 598. As 
of 2013, there were only 69 such accidents.118 

These favorable trends have taken place 
during a period when American gun ownership 
has soared. In 1964, when the homicide rate 
was about the same as it is now, per capita gun 
ownership was only .45—fewer than one gun 
per two Americans. In 1982, there were about 
.77 guns per capita (about 3 guns per 4 Ameri-
cans). By 1994, that had risen to .91 (9 guns per 
10 Americans). By 2010, there were slightly 
more guns in America than Americans.119

It would be inaccurate to claim that the en-
tire reason that crime has declined in recent de-
cades is because Americans have so many more 
guns, but it would be accurate to say that having 
more guns is not associated with more crime. 
If anything, just the opposite is true. Policies 
that seek to stigmatize or criminalize gun own-
ership per se (such as a universal background 
check law that criminalizes loaning a gun to 
one’s sister, as discussed above) have little to do 
with public safety, except to undermine it.

We must also recognize that mass murder-
ers often spend months planning their crimes. 
These are generally not crimes of passion that 
are committed in the heat of the moment. 
Dylan Klebold and Eric Harris spent several 
months plotting their 1999 attack at Col-
umbine High School. Dylann Roof allegedly 
plotted for six months prior to his attack in 
Charleston, South Carolina. Adam Lanza at-
tempted to destroy the evidence of his plan to 
attack Sandy Hook students, but investigators 
uncovered the extensive research he had done 
on mass murders in the months leading up to 
that incident.

While the nature of these crimes makes 
absolute prevention impossible, there are, 
nevertheless, certain policy areas that deserve 
consideration. A large proportion of mass 
murderers—and about one-sixth of “ordinary” 
murderers—are mentally ill.120 Better care, 
treatment, and stronger laws for civil com-
mitment could prevent some of these crimes. 
The Tucson murderer, Jared Loughner, was 
expelled from Pima Community College be-
cause he was accurately found to be danger-
ously mentally ill; unfortunately, there was no 
follow-up. The Aurora theater murderer, James 
Holmes, was reported by his psychiatrist to 
the University of Colorado Threat Assessment 
Team because of his expressed thoughts about 
committing a mass murder. But once Holmes 
withdrew from the university, there was no 
follow-up. Newtown murderer Adam Lanza’s 
mother was aware of his anti-social malignancy 
and recklessly left her firearms accessible to 
him.121

There are, of course, competing inter-
ests involved when debating the curtailment 
of individual rights based on mental-health 
screening. Any involuntary commitment must 
respect the Constitution, which, as applied by 
the Supreme Court, requires proof by “clear 
and convincing evidence” that the individual 
is a danger to himself or others in order for the 
person to be committed.122 Notwithstanding 
some similar traits among mass shooters—
young, male, alienated, intelligent—it’s impor-
tant to remember that those traits are present 
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in a great many young men who never harm 
anyone. It is also important not to stigmatize 
mental health treatment to such an extent 
that at-risk people, along with their relatives 
and friends, refuse to seek help for fear of the 
consequences.

These are nontrivial considerations that 
must be weighed before any expansion of the 
civil commitment system. Better voluntary 
mental health treatment is expensive in the 
short run, but pays for itself in the long run 
through reduced criminal justice and impris-
onment costs, not to mention reduced costs to 
victims.123

Unfortunately, misguided laws in recent 
years have made certain buildings vulnerable 
to sociopaths who, like Adam Lanza, aim to 
kill as many people as possible before there is 
effective resistance. By state law, Sandy Hook 
Elementary School was a gun-free zone: the 
state forbids carrying guns at schools, even 
by responsible adults who have been issued a 
permit based on the government’s determi-
nation that they have the good character and 
training to safely carry a firearm throughout 
the state.124 Thus, law-abiding adults were pro-
hibited from protecting the children in their 
care, while an armed criminal could enter the 
school easily.

Over the last 25 years, there have been at 
least 10 cases in which armed persons have 
stopped incipient mass murder: a Shoney’s res-
taurant in Alabama (1991); Pearl High School 
in Mississippi (1997); a middle school dance in 
Edinboro, Pennsylvania (1998); Appalachian 
School of Law in Virginia (2002); Trolley Square 
Mall in Salt Lake City (2007); New Life Church 
in Colorado (2007); Players Bar and Grill in Ne-
vada (2008); Sullivan Central High School in 
Tennessee (2010); Clackamas Mall in Oregon 
(2012; three days before Newtown); Mayan Pal-
ace Theater in San Antonio (2012; three days af-
ter Newtown); and Sister Marie Lenahan Well-
ness Center in Darby, Pennsylvania (2014).125

Gun prohibitionists insist that armed 
teachers, or even armed school guards, won’t 
make a difference, but in the real world, they 
have—even at the Columbine shooting, where 

the armed school resource officer (a sheriff ’s 
deputy, in that case) was in the parking lot 
when the first shots were fired. The officer 
fired two long-distance shots and drove the 
killers off the school patio, saving the lives of 
some of the wounded students there. Unfor-
tunately, however, the officer failed to pursue 
the killers into the building—perhaps due to a 
now-abandoned law enforcement doctrine of 
waiting for the SWAT team to arrive.

The contrasts are striking and tragic. The 
attempted massacre at New Life Church in 
Colorado Springs was stopped by a private 
citizen with a gun; the massacre at South Caro-
lina’s Emanuel AME wasn’t. The mass murder 
at Pearl High School was stopped by a private 
citizen (the vice principal) with a gun; the 
mass murder at Newtown’s elementary school 
wasn’t stopped until the police arrived. The 
shootings at Appalachian Law School ended 
when private citizens (armed students) sub-
dued the gunman; the shootings at Virginia 
Tech continued until the police arrived. More 
licensed-carry laws that reduce the number of 
pretend gun-free zones are an effective way to 
save lives.126 

CONCLUSION
Firearms in the hands of law-abiding citi-

zens enhance public safety. Firearms in the 
wrong hands endanger everyone. Responsible 
firearms policies focus on thwarting danger-
ous people and do not attempt to infringe the 
constitutional rights of good persons. Back-
ground checks on firearms sales can be im-
proved by including more records on persons 
who have been adjudicated to be so severely 
mentally ill that they are a genuine threat. 

Extending federal gun control to private 
intrastate sales between individuals—and to 
firearms loans among friends and family—is 
constitutionally dubious, and imposes severe 
burdens for no practical benefit. Such a system 
is futile without registration of all firearms. 
Gun owners have justifiably resisted gun reg-
istration because it has facilitated gun confis-
cation in the United States and other nations.
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It is false to claim that common firearms 
are “assault weapons” and it is false to claim 
that common magazines are high capacity. 
Outlawing standard firearms and their maga-
zines deprives innocent victims of the arms 
that may be best-suited for their personal 
defense. Sensational crimes are often used to 
push poorly conceived laws which criminal-
ize peaceable gun owners. The most effective 
paths to preventing mass shootings are im-
proving access to mental care and removing 
impediments to lawful self-defense and de-
fense of others. 
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